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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


BARBARA GIRARD, 
Plaintiff-Appellant, 


-against- : Docket No. 75-7443 
94TH STREET AND FIFTH AVENUE CORPORATION, 


LAWRENCE WILKINSON, JOHN H. STOOKEY and 
THOMAS E. MURRAY, 


Defendants-Appellees. 


RIEF FOR DEFENDANTS-APPELLEES 


PRELIMINARY STATEMENT 


Plaintiff Barbara Girard appeals from an order 
made by Judge Robert J. Werd (2A, 105A)* granting summary 
judgment to defendants dismissing the claims alleged 
herein under §§ 1 and 2 of the Civil Rights Act of 18/1, 42 


Senne senses 


*References are to pages of the Appendix 


} — 


Ahn L 
U.S.C. §§ 1983 and 1985(3), on the grounds that phetnttrft 


neither did nor could have entered into a conspiracy and 

that there was not sufficient "state action" to support 
plaintiff's claim that detendants acted "under color of" law, 
when, pursuant to an agreement in writing, the corporate 
defendant 94th Street and Fifth Avenue Corporation refused 

to consent to the transfer of 497 shares of its stock to 
plaintiff. Judgment was also granted to defendants dismiss- 
ing plaintiff's pendent state claim. Judge Ward's opinion 
(89A-102A) has not yet been reported, but it has been 


excerpted. 44 U.S.L.W. 2025 (S.D.N.Y. June 30, 1975). 


CONSTITUTI D} AL AND STATUTORY PROVISIONS INVOLVED 
re ATE AO ET 


Fifth Amendment 


No person shall * * * be deprived of life, liberty, 


Or property, without due process of lar * * *, 
Fourteenth Amendment, Sections 1 and 5 


Section 1. All persons born or naturalized in the 
Uniced States, and subject to the jurisdiction there- 
of, are citizens of the United States and of the 
State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protec- 
tion of the laws. 

Section 5. The Congress shall have power to en- 
force, by appropriate legislation, the provisions of 


this article. 
Gives Rights Act Of 1871, $1, 42-028.C..:$1983 (21970) 


Every person who, under color of any statute, ordi- 


nance, regulation, custom, cr usage, of any State or 


Territory, subjects, or causes to be subjected, any 
citizen of the United States or other person within 
the jurisdiction thereof to the deprivation of any 
rights, privileges, or immunities secured by the 
Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or 


other proper proceeding for redress. 


Civil Rights Act of 1871, §2, 42 U.S.C. §1985(3) (1970) 


If two or more persons in any State or Territory 
conspire * * * for the purpose of depriving, either 
directly or indirectly, any person or class of per- 
sons of the equal protection of the laws, or of 
equ2l privileges and immunities under the laws * * * 
if one or more persons engaged therein do, or cause 
to be done, any act in furtherance of the object of 
such conspiracy, whereby another is injured in his 
person or property, or deprived of having and 
exercising any right or privilege of a citizen of 
the United States, the party so injured or deprived 
may have an action for the recovery of damages, 
occasioned by such injury or deprivation, against 


any one or more of the conspirators. 


QUESTIONS PRESENTED FOR REVIEW 


1. Did the actions of defendant 94th Street and Fifth 
Avenue Corporation (the “Corporation"), a corporation owning a 
cooperative apartment house in New York City, violate sections 
1 and 2 of the Civil Rights Act of 1871, 42 U.S.C. §§ 1483 and 
1985(3) (1970), when, pursuant to and consistent with the terms 
of a typical provision in lease agreements relating to coopera- 
tive apartments, the Corporation, through its board of directors 
(the individual defendants herein), refused to consent to the 


transfer of 497 shares of its stock to plaintiff Barbara Girard. 


2. Are the claims plaintiff asse_ts barred by reason of 


the doctrine of res judicata. 


STATEMENT OF THE CASE 


Plaintiff Barbara Girard commenced this action on 
February 10, 1975, when the summons was filed (1A). The com- 
plaint alleges that the plaintiff resides at, and that the 
Corporation owns and manages, the cooperative apartment building 
at 1125 Fifth Avenue in the City of New York (3A-4A). The 


individual defendants are alleged to constitute the Corpora- 


tion's officers and Board of Directors (4A). 


According to the complaint, in January of 1968, 


Stephen Girard, who was then plaintiff's husband, (i) pur- 


chased 497 shares of the Corporation's stock (the weLoce ) 
(ii) became the owner of a proprietary lease (the "lease") 
with respect to the fourth floor apartmert in the Corpora- 


tion's building, and (iii) with plaintiff, occupied said 


apartment (4A-5A). Thereafter, plaintiff and Stephen Girard 


allegedly entered into a separation agreement which, inter 


alia, assign*d the stock and the lease to plaintiff (5A). 


Plaintiff is then alleged to have demanded that 
the Corporation consent to the transfer of the stock from 
Stephen Girard to plaintiff, but the Corporation allegedly 
refused without permitting plaintiff to appear at Board of 
Directors' meetings and without providing to plaintiff 


minutes of said meetings (5A, 6A-7A). 


By reason of these acts, plaintiff asserts that she 
was .2prived of her constitutional rights under the 
Fourteenth Amendment to the United States Constitution 
(9A-10A). Plaintiff further alleges that she was deprived of 
said rights as a result of a conspiracy on the part of 
defendants, and, in furtherance of said conspiracy, it is 
alleged that defendants denied plaintiff permission to con- 
tinue to occupy the apartment, refused payments from plain- 
tiff and guarantees for plaintiff's future payments from 


third parties, and harassed plaintiff (7A-8A). 


Nowhere does the record indicate that the individual 
defendants acted outside their Capacities as directors (100A). 
Nowhere does the record indicate that the refusal by the 
Corporation to consent to the transfer of the stock from Stephen 
Girard to plaintiff was imbued with any "state action." Nowhere 
does the record indicate that the apartment in issue was plain- 
tiff's marital residence. The separation agreement shows 
instead that plaintiff was resident in England when Stephen 
Girard assigned the stock to her (38A). And nowhere (contrary 
to plaintiff's brief at page 3) does the record indicate that 
the stock was bought by Stephen Girard and plaintiff together. 
The lease shows that the stock was purchased by Stephen Girard 


only (13A-33A, 67A). 


Plaintiff seeks injunctive relief directing that the 
Corporation recognize plaintiff as the lawful owner of the 
stock and the lease and enjoining defendants from interfering 


with plaintiff's peaceful enjoyment and possession of the apart- 
E y 


ment. Plaintiff predicates her claims on 42 U.S.C. §§ 1983 and 


1985(3), and New York Executive Law, § 296(5)(a)(1), (9A-11A). 


The Lease 


The refusal to consent to the assignment from 
Stephen Girard to plaintiff could not have come as a surprise 
to plaintiff. The lease agreement entered into between 


Stephen Girard and the Corporation expressly provided that 


the Board of Directors of the Corporation, on the Corpora- 
tion's behalf, had to consent to any such assignment. The 
lease in relevant part p-ovides: 


"E.acept as provideu in Article IV of this lease 
[relating to cancellation of the lease], the 

Lessee shall not assign this lease, or any interest 
therein, and no such assignment shall take effect 
as ageinst the Lessor for any purpose, unless and 
until all of the following requirements have been 
complied with and satisfied: 


x kk & 


"4. A written consent to such assignment, author- 
ized by a resolution of the Board of Directors, or 
Signed by a majority of the directors ... must be 
delivered to the Lessor." (21A) 
Such a provision is typical with respect to cooperative 
apartment leases in New York City and is enforceable under 


New York law (80A). 


The Decision of Judge Ward 


After service of the summons and complaint, 
defendants, by notice of motion, moved to dismiss the com- 
plaint on the ground that it failed to state a claim upon 
which relief could be granted or, in the alternative, for 
summary judgment (56A). Affidavits and exhibits were sub- 
mitted to Judge Ward by both sides and he treated the motion 


as one for summary judgment (90A). 


Judge Ward granted summary judgment to defendants 


(1) dismissing plaintiff's § 1983 claim 


for failure to allege facts suffi- 


cient to support a finding of 


"state action" (94A), 


N 
~ 


dismissing plaintiff's claim for 
relief under § 1985(3) because on 
the facts shown plaintiff could 
not have established a conspiracy 
(99A-100A), and 

(3) dismissing plaintiff's pendent 


State claim (101A). 


Judge Ward did not consider the additional argu- 
ment raised by defendants below that the action was barred 


under well-established principles of res judicata (101-102A). 


After Judge Ward had rendered his decision, an 
Appropriate order was entered in favor of defendants (105A). 


Thereafter, plaintiff noticed the instant appeal (2A). 


The Prior State Court Actions 


Prior to the institution of this case, and on 


August 14, 1973, an action ("Action No. 1") entitled 


"Barbara Girard, plaintiff, against 94th Street and Fifth 


Avenue Corporation, defendant," Index No. 15173/73, was 


brought by plaintiff in the Supreme Court of the ¢°ate of 
New York, New York County, on the same cause of action an@ 
relating to the same apartment as the instant action (6lA- 
66-A). Plaintiff there, as here, recited the transfer of the 
stock and lease from Stephen Girard to plaintiff, her request 
to the Corporation that it consent to said transfer and the 
Corporation's refusal to do so (63A). Plaintiff there, as 
here, sought relief directing the Corporation to consent to the 
transfer of the stock and lease (65A). Plaintiff also, in the 


Supreme Court action, sought a declaration that the Corporation's 


refusal to consent was “arbitrary, capricious and unreasonable 


(65A-66A). 


Also prior to the institution of this case, but after 
the Corporation had terminated the lease by notice as provided 
«Or in the lease (25A-26A) on account of the improper assignment 
of the stock, an action ("Action No. 2") was commenced by the 
Corporation against Stephen Girard and against plaintiff herein 
in Civil Court, County of New York (109A). Action No. 2 was a 


holdover proceeding for possession of the apartment (68A-s0A). 


Flaintiff, in Action No. 1, moved for removal of 
Action No. 2 from the Civil Court to the Supreme Court, New 
York County, for purposes of joint trial. The motion was denied 


(75A, 78A-80A). The Corporation moved for summary judgment in 


Action No. 1. The motion was granted by Justice Spiegel 

(75A, 78A-80A). The Court heid that defendant had the right 
and power to reject plaintiff's demand to transfer the stock 
and to refuse to consent to the assignment of the lease, and 
that such refusal was authorized by and consistent with the 
terms of the lease (78A-80A). An appropriate order and judg- 
ment based on Justice Spiegel's decision were entered on July 
30, 1974 (73A-77A). The third and fourth decretal paragraphs 


thereof recite: 


"ORDERED, ADJUDGED AND DECREED, that the defendant 

have judgment against the plaintiff dismissing the 

complaint herein and that the rights of the parties 
are declared to be «<s follows: 


x * 


"3. That defendant corporation has the right or 
power to refuse to consent to the assignment of the 
proprietary lease from Stephen S. Girard to 

Barbara Girard of the fourth floor Apartment at 
1125 Fifth Avenue, New York, New York 10028; ana 


"4. That the defendant corporation's refusal to 
transfer the stock of defendant corporation from 
Stephen S. Girard to Barbara Girard and to consent 
to the assignment of the proprietary lease to the 
apartment locaed on the fourth floor of 1125 

Fifth Avenue, New ‘ “*%, New York, was authorized 

by and consistent with the terms of said proprietary 
lease; ... ™ (36A) 


The Appellate Division, First Department, affirmed 


the order and judgment made by Justice Spiegel (60A). 


Plaintiff's motion tor leave to appeal to the Court of 


Appeals was denied on January 9, 1975 (60A). 


One month later, plaintiff commenced this action 


It appears that the sole impetus to this action was Justice 
Spiegel's reference to the "Civil Rights Laws" (80A) in his 
opinion holding that the corporation had the right and power 
to refuse to consent to the transfer of the stock and lease 


to plaintiffs. 


ARGUMENT 


POINT I 


THE DISTRICT COURT PROPERLY 
GRANTED SUMMARY JUDGMENT 
DISMISSING PLAINTIFF'S CLAIM 
UNDER § 2 OF THE CIVIL RIGHTS 
ACT OF 1871, 42 U.S.C. § 1985(3) 
For relief to be granted under § 1985(3), plaintiff 
must plead and prove that defendants 
(1) conspired or went in disguise on the 
highway or on the premises of another; 
(2) for the purpose of depriving, either 
directly or indirectly, any person or 
class of persons of the equal protec- 
tion of the laws, or of equal privi- 
leges and immunities under the laws. 
The complaint must chen assert that one Or more of the con- 
spirators 
(3) did, or caused to be done, any act in 


furtherance of the object of the con- 


Spiracy, whereby another was 


(a) injured in his person or property, 
or 
\0) deprived of having e 2xercising 


any right or priviley: of a 


citizen of the United States. 


ree ie 


ese 


Griffin v. Breckinrid e, 403 U.S. 88, 102-103 (1972). 
poo EE SA SP ge Mt 


It is defendants' position that plaintiff cannot 
establish a violation of § 1983(5) by defendants. She has 
failed to allege, and is unable on the facts pleaded to show, 
the existence of the requisite conspiracy (Point I-A, infra), 
or that defendants' purpose was to deprive plaintiff of equal 
protection of, or equal privileges and immunities under, the 
laws (Point I-B, infra). Since no conspiracy existed or 
could have existed, no act was done by defendants in further- 


ance thereof, 


A. There Can Be No Conspiracy 
By A Single Entity 

When the Corporation refused to consent to the 
transfer of stock from Stephen Girard to plaintiff, it was 
acting pursuant to the provisions of the lease. The lease 
stipulates that consent is required before an assignment can 
take effect. Understandably, the Corporation's decision on 
plaintiff's request was formulated and carried out by the 
members of its Board of Directors, the individual defendants 
herein. No allegation is made that these directors were act- 
ing outside of their official capacities in refusing the 


requested transfer. 


Accordingly, none of the defendants were, or could 


= Ye 


have been, part of a conspiracy. 
"The acts of the agent are the acts of the 


corporation... . A corporation cannot con- 
Spire with itself any more than a private in- 


dividual can." Nelson Radio & Supply Co. v. 
Motorola, 200 F.2@ STL, S14 (Sth Eiee ISSa}—~ 
cert. denied, 345 U.S. 925 (1953). 

These precepts have been applied in factual cir- 
cumstances very close to those involved here. I: wvombrowski 
Vv. Dowling, 459 F.2d 190 (7th Cir. 1472), the plaintiff, an 
attorney, alleged that the corporate manager of a building 
and two of the manager's employees, in violation of § 1985(3), 
conspired to and did refuse to rent plaintiff space because a 
substantial number of his clie:.ts were black. The Court, in 
holding that judgment for the plaintiff could not be grounded 


on § 1985(3), stated: 


“[Tihe statutory requirement that 'two or more 
persons . . . conspire or go in disguise on the 
highway,' is not sotiisfied by proof that a dis- 
criminatory business decisiun reflects the collec- 
tive judgment of two or more executives of the 
same firm." 


Dombrowski has been accorded substanti Ly ££ not 


decisive, weight on similar conspiracy issues by many courts, 
“neluding the district court below (99A). See, e.g., Baker 
¥, Stuart Broadcasting Company, 505 F.2d 181, 183 (8th Cir. 


1974); Coe v. University of Hartford, 391 F. Supp. 888 
(D. Conn. 1975); and Fallis v. Dunbar, 386 F. Supp. 1117 


(N.D. Ohio 1974). 


In the Fallis case, the plaintiffs, former tenants 
of the corporate defendants, alleged that the renewal of their 
lease was denied by the corporate defendants and their 
employees (who were also named as defendants), and that said 
defendants sought to evict them, all for organizing and being 


active in a tenants' association. 


Although there was some question about whether 
plaintiffs had abandoned their 1985(3, claim, the Court 
ruled as follows in granting defendants'  >.tion to dismiss: 


"Given the fact that on’y Dunbar Real Estate Co. 
and its officers, employees and agents were 
involved in the actions complaine of, the Court 
finds that there were not 'two or more versons' 
who conspired to deprive plaintiffs of any civil 
rights. A corporation exists as a pers on only 

in a legal sense; it can act and Speak only 
through its officers, employees, and agerts. The 
action of Roger Dunbar in deciding to evict 
plaintiffs and the actions of other employees and 
agents in carrying out that decision were within 
the scope of their employment by Dunbar Real 
Estate Co. As such, the conspiracy requirement 
of § 1985(3; has not been met." 386 F. Supp. 

at Tigi. 


Although plaintiff cites no less than 50 cases in 


support of her 1985(3) claim, it appears that she relies 


principally on Westberry v. Gilman Paper Co., 507 F.2d 206 


(Sth Cir. 1°75), Scern v. Massachusetts Lite Insurance Co., 


365 F. Supp. 433 (E.D. Pa. 1973), and Rackin v. University 


of Pennsylvania, 386 F. Supp. 992 (E.D. Pa. 1974), Westberry 


and Stern involved corporate defendants charged with § 1985(3) 
violations, and plaintiff asserts that Rackin effectively dis- 
tinguishes Dombrowski. Only summary treatment is required to 


show the inapplicability of these authorities. 


First of all, the Court's opinion in Westberry was 
wichdrawn, the judgment of the Court was vacated and the 
cause was “remanded to the district court with directions to 


dismiss as moot, so that it will Spawn no legal precedents." 


507 F.2d at 216 (Emphasis added.) 


Second, Stern makes no reference at all to the con- 
spiracy requirements of § 1985(3)., Apparently, that point 


was not in issue in the opinion cited. 


Third, Rackin v. University of Pennsylvania in- 


volved a professor who alleged sex discrimination on the part 
of her University, certain of its officers, and certain of 
its tenured faculty members because she was denied tenure in 
te English Department and was relegated to teeching freshman 
courses and courses not in her area of specialization. The 
Court noted that these acts were undertaken by the defendants 
"under circumstances which deviated from normal procedure" 
and "contrary to the University's policy." 386 F. Supp. at 


994. Accordingly, the Court distinguished Dombrowski. 


=) Fo 


Clearly, the instant case is closer to Dombrowski 
and Fallis than to Rackin. Both Fallis and Dombrowski, like 
the instant case, but unlike Rackin, involved the rejection 
of a tenant's, or prospective tenant's, claim that his land- 
lord's refusal to permit him to remain, Or to become, a 


tenant violated his constitutional rights. 


Nor can the allegation of harassment adverted to 
in plaintiff's brief change the proposition that no conspir- 
acy can exist Letween a corporation ana its agents acting in 
their capacities as directors.* Plaintiff makes no allega- 


tion that the individual defendants icted Otherwise. As in 


Cole v. University Of Hartford, Supra, 391 F. Supp. at 892- 


893: 


"In this case the officers have been joined as 
defendants in their individual Capacities .. 
Thus there are really three defendants in this 


Inasmuch as reference to the allegation of harassment 

does not appear in plaintiff's motion papers submitted 
below (82A-83A), we find it remarkable that plaintiff 

should charge that Judge Ward "overlooked" it. 


case: the University plus its officers acting in 
their official capacities, Woodruff acting in 
his individual capacity, and McKinley acting in 
his individual capacity. The plaintiff argues 
that he has alleged a conspiracy among these 
three defendants. However, in order to find, as 
Cole wishes, that the University can be a party 
to any conspiracy among these defendants, a very 
narrow set of circumstances must be found. 
Obviously the University, acting through Woodruff 
(or McKinley), cannot conspire with Woodruff (or 
McKinley) acting in his individual capacity. In 
order to do so Woodruff (or McKinley) would have 
to conspire with his individual hat. But no 
matter how many hats he wears, an individual 
cannot conspire with himself. 


 f @ 


"Simply joining corporate officers as defendants 
in their individval capacities is not enough to 
make them persons separate from the corporation 
in legal contemplation. The plaintiff must also 
allege that they acted other than in the normal 
course of their corporate duties. In this case 
no such allegation has been made ...." 
{Citations omitted] 


Plaintiff Is Not A Member Of A 
Class Covered By § 1985(3). 
She Has Not Been Deprived Of 


Any Constitutional Right 


Although we have shown, and Judge Ward has con- 


cluded below, that plaintiff's conspiracy allegations cannot 


stand, we are constrained to set forth yet another reason why 


plaintiff's 1985(3) claim is fatally defective. That reason 


is that plaintiff is not a member of a class covered by 


1985(3). We deal here with the second requisite of 1985(3)-- 


that defendants' purpose must have been to deprive plaintiff 


to 


of equal protection of, or of equal privileges and immunities 


under, the laws (see page 13, infra). 


Simply stated, our position here is that because 


plaintiff cannot show “state action" with respect to the 


alleged discrimination (see Point II, infra), she cannot show 


that the alleged conspiracy was directed to deprive her of 
equal protection of, or o° equal privileges and immunities 


under, the laws. 


Comparison of the provisions of §§ 1983 and 1985(3) 
will illuminate what we subrit is the showing of state action 
required of plaintiff here. Both sections were enacted to- 


gether as §§ 1 and 2 of the Civil Rights Act of 1871. 


Section 1983 contains two distinct requirements. 
First, the statute by its terms proscribes only those acts 
“under color of" law. Second, the statute protects plaintiff 
from the deprivation “of any rights, privileges or immunities 
secured by the Constitution and laws." Adickes v. S. H. Kress 


& Co., 398 U.S. 144 (1970). 


Section 1985(35, omits the “under color of" law 
language; and Griffin v. Breckinridge, supra, held that by 
reason of that omission, § 1985(3) could reach purely 


private conspiracies. The omitted language, however, relates 


OukindiaAd, 
only to the piaémeiéits conduct. Griffin did not delineate 


the scope of the rights or interests protected by § 1985(3). 


With respect co those rights or interests, the 
language of §§ 1983 and 1985(3) differs. Section 1983 speaks 
of the deprivation “of any rights, privileges, or immunities 


secured by Constitution and laws," while § 1985(3) requires 


that a conspiracy be directed to the deprivation "of equal 
& 


protection of the laws, or of equal privileges and immunities 


under the laws." Nevertheless, the coverage of the two 
phrases is probably the same. Dombrowski v. Dowling, supra, 
459 F. 2d at 194-195. The analogous criminal provisions, 18 


U.S.C. § 241 (relating to conspiracies) and § 242 (relating 


to acts "under color of law"), have been said to be "identi- 


cal in the scope of the rights they secure." 


United States, 325 U.S. 9l, 120 (1945) (opinion of Rutledye, 


Jie} s Thus, before recovery under either § 1983 or § 1985(3) 
can be had, the deprivation of a constitutignally secured 


right must be shown. 


Here, plaintiff alleges she suffered discrimination 
because of her sex, but such discrimination does not become 
constitutionally impermissible unless practiced by the State. 
Breckinridge grounded its holding on the deprivation of the 


plaintiffs' Thirteenth Amendment rights against racial bias-- 


a right secured to them by the Constitution whether or not 


"state action" was involved. The Court expressly stated it 


was not decidi: “ther a conspiracy motivated by invidi- 
ously discriminati1.: intent other thin racial bias would be 
actionable [under § 1985(3)]".403 U.S. at 102, fn. 9. 


Plaintiff's claim that the discrimination she 
alleges violated the due process or equal protection clauses 
of Section One of the Fourteenth Amendment is ill-conceived. 
That section specifies that it proscribes only the actions of 
the State. And this Court has so held: 

"It is not and cannot be disputed that the 
Fourteentn Amendment applies only action by the 


State and not to action which is private." Bond 
v. Dentzer, 494 F.2d 302, 305 (2d Cir. 1.‘74). 


Similarly, the acts alleged do not violate the 
Fifth Amendment. That amendment proscribes only the acts of 
the federal government. Palko v. Connecticut, 302 U.S. 319, 


322 (1937). 


Indeed, plaintiff, at page 28 of her brief, acknowl- 
edges these facts: 
"The Fifth Amendment is primarily for federal action 
and the Fourteenth Amendment primarily for state 
action." 
The principal cases cited by plaintiff in support 


of her claim that she was deprived of a constitutionally 


i be 


secured right are not in point. They either hold that 


“state action" was involved and thus the discrimination 
alleged did, in fact, violate the due process or equal pro- 


tection provisions of the Fourteenth Amendment, Rackin v. 


University of Pennsylvania, supra, 386 F.2d at 995-1005; 
Stern v. Massachusetts Indemnit & Life Insurance Co., su ra, 
———————— emt ite insurance Co., supra 


365 F. Supp. at 436-442; Cameron v. Brock, 473 F.2d 608 (6th 
Cir. 1973,; or involved racial discriminatioi., Action v. 

Gannon, 450 F.2d 1227 (8th Cir. 1971); Richardson v. Miller, 
yvennon pas AO 


446 F.2d (3rd Cir. 1971). 


The sole exception appears to be Pendrell v. 
Chatham College, 386 F. Supp. 341 (W.D. Pa. 1974) There, in 
a sex discrimination tase, the Court found no "state action" 
and, accordingly, dismissed the § 1983 claim, but held that 


plaintiff had stated a cause of action under 1985(3)., 


It is submitted that Pendrell is wrong. The Court 
did not give an adequate explanation of how, assuming no 
"state action," the defendants’ conspiracy, if carried out, 
would have constituted a violation of plaintiff's constitu- 


tional rights. 


We think the better reasoning is expressed in 


Domb-owski, at pagel96, in factual circumstances analogous to 


those here, 


"Since the Fourteenth Amendment, unlike the 
Thirteenth, affords the plaintiff no protection 
against discrimination in which there is no 
state involvement of any kind, a private con- 
Spiracy which arbitrarily denies him access to 
private property does not abridge his Focurteenth 
Amendment rights. We therefore conclude that an 
arbitrary business discrimination . . . does not 
deprive plaintiff of ‘equal protection of the 
laws' within the meaning of § 1985(3) if ther? 
is no state involvement whatsoever in the dis- 
crimination." 


Dombrowski has been cited with approval for the above propo- 
sition that state involvement is necessary to a § 1985(3) 
action for Fourteenth Amendment rights in Flores v. Yeska, 


372 EF. Supp. 35, 39 (E.L. Wisc. 1974); and Cohen v. Illinois 


Institute of Technology, 384 F. Supp. 202, soo (8.D. Zid; 
1974). 


Accordingly, the district court properly dismissed 


plaintiff's claim under § 1985(3). 
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THE DISTRICT COURT PROPERLY 
GRANTED SUMMARY JUDGMENT 
DISMISSING PLAINTIFF'S CLAIM 
UNDER § 1 OF THE CIVIL RIGHTS 
ACT OF 1871, 42 U.S.C. § 1983 
For plaintiff to establish her entitlement to relief 
under § 1983, she must show the existence of two elements: 


(1) that defendants deprived her of a right 


secured by the "Constitution and laws," and 


— 
N 
~ 


that defendants deprived her of such a 
right "under color cf" law. 


Adickes v. S. H. Kress & Co., 398 U.S. 144, 150 (1970). 


_ eS 


It is defendants' position, which Judg2 Ward accepted 
below, that plaincafé cannot meet these requirements. 
A. Defendants Committed No Acts 

"Under Color of" Law __ 

What plaintiff is complaining about in this action is 
that the Corporation refused to consent to the transfer of the 
stock to plaintiff. Nowhere does the record indicate that said 
refus?.. was action"under color of" law. The "under color of" 
law language of the statute has been consistently construed to re- 
quire that "state action" exist. Id at p. 163, and Note, 74 Col. L. 
Rev. 656, fn. 4 (1974). The Corporation in refusing to consent to 


said transfer was merely exercising its rights under a clause in 


the lease, which clause the New York Supreme Court found to 
be enforceable ‘80A). In these circumstances, plaintiff's 


claim that defendants violated § 1983 is without substance. 


There was no “state action". As was said in Moose Lodge No. 


107 v. Irvis, 407 U.S. 163, 173 (2972): 


"The Court has never held, of course, that discrim- 
ination by an otherwise private entity would be 
violative of the Equal Protection Clause if the 
private entity receives any sort of benefit or 
service at all from the State, or if it is sub- 
ject to state regulation in any degree whatever. 
Since state-furnished services include such 
necessities of life as electricity, water, and 
police and fire protection, such a holding would 
utterly emasculate the distinction between private 
as distinguished from state conduct set forth in 
The Civil Rights Case, Supra, and adhered to in 
subsequent decisions. Our holdings indicate that 
where the impetus for the discrimination is private, 
the State must have ‘significantly invclved itself 
with invidious discriminations,' Reitman v. Mulkey, 
387 U.S. 369, 380 (1967), in order for the iscrim- 
inatory action to fall within the ambit ef the con- 
stitutional prohibition." 


It is evident in the instant case that not only has 
there been no "significant involvement" by the state in the 


activities of defendants, but there has been no state involve- 


ment at all. 


Plaintiff's position on her § 1983 claim appears to 
be that because the Corporation, by summary proceeding in the 
state courts, sought to evict plaintiff and to terminate the 


lease, the Corporation's acts in denying the transfer of the 


stock was somehow infused with "state action." The long and 


short of plaintiff's position is that any time reference is 


made to a state-provided forum for resolution of a dispute, 


however private, sufficient "state action" is present to 


Support a § 1983 claim. Plaintiff cites only one case in 


support of this position--Shelley v. Kraemer, 334 U.S. 1 


(1948). 


This Court has soundly refuted plaintiff's argument 


before. 


"Citing Shelley v. Kraemer, 334 U.S. 1, 68 S.Ct. 
836, 92 L.Ed. 1161 (1948, [plaintiff] argues 
that the requisite state action is present because 
Pennsylvania has provided a forum for the... 
EIWSULE, (2. o.  (OWREte Shelley v. Kraemer does 
establish that the action of state courts may con- 
stitute state action for purposes of the Fourteenth 
Amendment and thus may give rise to a claim under 
the Civil Rights Act of 1871, the state judicial 
action involved in Shelley is readily distinguish- 
able from that presented here. In Shelley the 
state courts, following a settled line of state 
dec‘ -ions, had enforced racially restrictive 
covenants in deeds. The state ha’? thus provided 
‘the full coercive power of government to deny to 
petitioners, on the grounds of race or color, the 
enjoyment of property rights in premises which 
petitioners [were] willing and financially able to 
acquire and which the grantors [were] willing to 
sell. The difference between judicial enforcement 
and nonenforcement of the restrictive covenants 
[was] the difference to petitioners between being 
Ci denied rights of property available to other mem- 
s bers of the community and being accorded full 
enjoyment of those rights on an equal footing.’ 
334 U.S. at 19, 68 S.Ct. at 845. 


- Thus far Pennsylvania has merely provided a 
forum to determine the rights of the parties. Both 


logic and precedent suggest that merely by hold- 

ing its courts open to litigation of complaints, 

regardless of how baseless they eventualiy prove 

to be, Pennsylvania does not clothe persons who 

use its judicial processes with the authority of 

the state in the sense that [plaintiff] suggest." 
Stevens v. Frick, 372 F.2d 378, 381 (2d Cir. 1967), cert. 


denied, 387 U.S. 920 (1967. 


Judge Ward found the reasoning in Stevens persuasive 


Accordingly, as a general principle, the filing of 
a suit by a private party is not “state action." More speci- 
fically, this Court and cthers have held that the institution 
of an eviction suit by a landlord is not action “under color 
of" state law. McGuane v. Chenango Court, Inc., 431 F.2d 1189, 
1190 (2d Cir. 1970), cert. denied, 401 U.S. 994 (1971); 


Weigand v. Afton View Apartments, 473 F.2d 545, 548 (8th Cir. 
1973); Mullarkey v. Borglum, 323 F. Supp. 1218, 1125-1227 


(S.D.N.Y. 1970); Fallis Vv. Dunbar, supra,386 F. Supp. at 


£LZO-LI2L. 


In McGuane the plaintiff, complaining that her 
landlord refused to renew her lease, brought an action under 
§ 1983 alleging violation of her civil rights. The Court 
dismissed the plaintiff's § 1983 claim, saying at page 1190: 


"Neither, despite some language in Shelley v. 
Kraemer, 334 U.S. 1, 13, 68 8.Ct. 836, 92 


L.Ed. 1161 (1948), can state action b2 found 

in New York providing defendant with the same 
right to secure the eviction or a tenant by a 
proceeding in its courts that it gives to ail 
landlords; the one thing now almost universally 
agreed is that such a rationale for that landa- 
mark decision would be altogether too far- 
reaching." 


Accordingly, plaintiff's claim under § 1983 fails 
because of the absence of the reguisite "state action." 
B. Plaintiff Is Not A Member Of A 


Class Covered By § 1°83. She 
Has Not Been Depriveu Of Any 


Constitutional Risgiut 
ba telat etn Slide Le cba Cel al 
For reasons 22t forth in Point I-B, supra, plain- 
tiff is not a member of a class covered by § 1983 kecause 


she has not been deprived of any constitutional right. 
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POINT III 


WELL-FSTABLISHED PRINCIPLES 

OF RES JUDICATA REQUIkE THE 

DISMISSAL OF PLAINTIFF'S 

CLAIMS 

Plaintiff could have come directly to the federal 

courts and asserted what she contends is the Corporation's 
wrongful refusal to consent to the transfer of the stock. 
Instead, plaintiff chose a state forum for judicial review. 
She hegan Action No. 1 in August of 1973 and it was con- 
cluded on January 9, 1975, w! en ] -eve to ppeal the Appellate 
Division's affirmance of Justice :)-iecel's order e.id summary 


judgment in the Corporation's favoi was denied. On Debru- 


ary 10, 1975, she commenced this action. 


In her state court action, plaintiff alleged that: 
"The rejection by defendant corporation to trans- 
fer the aforesaid stock is an arbitrar capri- 
cious and unreasonable determination thee will 
prejudice plaintiff... ." (63A) (Emphasis 
added.) 
Also, plaintiff sought a declaration from the Court that the 


Corporation's refusal to consent to the transfer of the stock 


was “arbitrary, capricious and unreasonable" (65A). 


Having chosen the state forum, plaintiff should 
have raised all relevant issues available to her in the state 


action, including the claimed violations of §§ 1983 and 
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1985(3). State courts are competent to adjudicate questions 
of federal constitutional rights. NAACP v. Button, 371] U.S. 
415, 427-428 (1963); Grubb v. Public Utilities Commission, 


Zo. USS, 270; 76 (1930); Doherty v. Meisser, 66 Misc. 2d 550, 


555 (Sup. Ct. wassau Co. 1971). 


The judgment entered in Action No. 1 specifically 
provided: 


"3. That dafendant corporation has the right or 
power to refuse to consent to the assignment of 
the proprietary lease from Stephen S. Girard to 
Barbara Girard cf the fourth floor Apartment at 
1125 Fifth Avenue, New York, New York 10028; and 


"4. That the defendant corporation's refusal to 
transfer the stock of defendant corporation from 
Stephen S. Girard to Barbara Girard and to consent 
to the assignment of the proprietary lease to the 
apartment located on the fourth floor of 2325 

Fifth Avenue, New York, New York, was authorized 

by and consistent with the terms of said proprietary 
lease; .. ." (76a) 


Well established principles of the doctrine of res 
judicata provide that said judgment is a bar to a subsequent 


action between plaintiff and the Corporation involving the 


Same cause of action. The relief plaintiff seeks in this 


action is just what the quoted provision of the state court 
judgment says she cannot have. The rule was put forth 
succinctly by this Court in Saylor v. Lindsley, 391 F.2d 965, 
968 (2d Cir. 1968): 


"The general rule of res judicata is that a valid, 
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final judgment, rendered on the merits, consti- 


tutes an absolute bar to a subsequent action 
between “he same parties, or those in privity 
with them, upon the same claim or demand. It 


operates to bind the parties both as to issues 
actually litigited and determined in the first 
suit, and as to those grounds o1 issues which 
might have been, but were not, actually raised 
an ecided in that action. The first judgment, 
when final and on the merits, thus puts an end 
to the whole cause of action." (Emphasis added.) 


Of particular significance to these facts is 
Lovely v. caliberte, 498 F.2d 1261 (lst Cir. 1974), cert. 
denied, 419 U.S. 1038 (1974 ). There, the plaintiff asserted 
a § 1983 claim against his lanilord alleging thet he was 
evicted from his mobile hor ‘ark on account of his protests 
over the conditions at and scarcity of such parks. The 
plaintiff did not raise his First Amendment claim in the 
State court action brought successfully by his landlord, but 


asserted it in the subsequent federal action. 


In holding that the plaintiff's § 1983 claim was 
barred by the prior state court judgment, the court, at page 


1263, said: 


"Res judicata precludes even "pecfect defenses 

of which no proof was offered . @.. [A] 
judgment estops not only as to every ground of 
recovery or defense actually presented in the 
action, but also as to every ground which might 
have been presented, . ..' Cromwell v. County 
of Sac, 94 U.S. 351, 352-252, 24 L.Ed. 195 (1877). 


In Preiser v. Rodriguez, 411 U.S. 475, 497, 93 
S.Ct. 1827, 36 L-ed.3d 439 (1973), the Supreme 
Court indicated that res judicata would be fully 
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applicable to § 1983 actions." (Emphasis added) 


Also in point is Frazier v. East Batcn Rouge Parish 
School Board, 363 F.2d 861 (5th Cir. 1966). There the plain- 
tiff raised a federal claim of discrimination for the first 
time in federal court, after his challenge to his dismissal 
as a public school teacher in the state courts failed. The 


Frazier court, at page 862, held as follows: 


"[Since] the second action is based upon the same 
cause of action as that upon which the first 
action was based, the judgment is conclusive 

as to all matters which were litigated or might 
have been litigated in the first action ... There- 
fore, the decision of the state court of appeal, 
acting judicially, is a bar to Frazier's claim 

in the federal district court even though he 
raises his fet ieral claim of discrimination for 
the first time in the federal court." (Emphasis 
in original) 

Plaintiff attempts to meet these arguments by con- 
tending in Point V of her brief at page 34,that she "did sot 
have to bring her Civil Rights Act claims ... in the state 
courts." This argument, however, completely misses the mark. 
The issue is not whether plaintiff could have prosecuted her 
claims in the district court at all. We agree that she could 
have had she not first sought to prosecute her cause of action 
in the state courts. The issue here is whether, having first 


asserted her cause of action in the state courts and lost, 


she can now pursue that cause of action in the federal courts. 
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in September of 1969 and June of 1971, and decided by the New 
York Supreme Court in January of 1970 and June of 1972, it 


appears that the plaintiff could 


his 


Yet another reason why 


case not involving an exception to the doctrine of res judicata, 


is 28 U.8;3¢:; 


"{Jjudicial proceedings ... 


not have litigated all of 


federal claims in the state court actions. 


Lombard should be read as a 


§ 1738, which provides in pertinent part: 


shall have the same 


full faith and credit in every court within the 
United States and its Territories and Possessions 
as they have by law or usage in the courts of 


such State, 
they are taken." 


Territory or Possession from which 
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Clearly, plaintiff could not relitigate Action No. 1 in the 


New York State courts even if she asserted claims under 

§§ 1983 and 1985(3). Weinstein Korn Miller, New York Civil 
Practice, 45011.17 at pp. 50-103 ara cases cited therein. 
She has already had her day in Cc and lost. Accordingly, 
by reasc~ of the above-quoted statutory provision, this same 


result no obtain in the federal courts. 


Even if Lombard is read as a case which provides 
for an exception to the doctrine of res judicate, that excep- 
tion is inapposite here. The limits of that supposed excep- 


tion were defined by the Lombard court, when it distinguished 


Frazier v. East Baton Rouge School Board, Supra, (discussed 
at page 33, supra): 


“We prefer to treat the statement in Frazier [that 
the state court judgment is conclusive as to all 
matters which were litigated or might have been 
litigated] as obiter so far as a rocedural due 
process claim is concerned, since in Frazier there 
had been a 'full hearing’ in the state court and 
procedural due process was not involved." 502 
F.2d at 636. (Emphasis in original.) 


But plaintiff here raises no serious constitutional 


question involving procedural due process. Defendants, unlike 
the defendants in Lombard, could not have deprived plaintiff 
of procedural due process. Defendants in this action have no 
connection whatever with either the State or federal govern- 


ments; and the Fourteenth Amendment applies only to "action by 
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the State." Bond v. Dentzer, supra, 494 F.2d at 305. Thu: 
EET, Supra 


Plaintiff's claim against the defendants could only arisc, 
if at all, out of the applicable federal Statutes, and is, 
therefore, not within the limited exception to the doctrine 


of res judicata which Plaintiff asserts Lombard created. 


Accordingly, plaintiff, under well settled prin- 
Ciples of the doctrine of res judicata, is foreclosed from 


raising the claims asserted in the district court. 


CONCLUSION 


For the reascns stated, the order made by the 


district court should be affirmed in all respects. 


RES} rully submitted, 


SHEA GOULD CLIMENKO KRAMER & CASEY 
Attorneys for defendants- 


appellees 
330 Madison Avenue 
New York, New York 10017 
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